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EDITORIAL NOTES. 


On JANUARY 19th Vice-Chancellor Reed read an opinion in the mat- 
ter of the application of Mrs. Frank Magowan, of Trenton, to have set 
aside the divorce obtained by Mr. Magowan in Oklahoma, on the ground 
that it was fraudulently obtained. The bill also sought to compel Mr. 
Magowan to contribute toward complainant’s support. The features of 
the case, or rather of the events incident to the whole matter, have been 
reviewed at great length in the newspapers during the past six months. 
Mr. Magowan, as is well known, sought a divorce in Oklahoma in order 
that he might become the legal husband of a Mrs. Barnes, and he did 
subsequently and promptly marry her. Vice-Chancellor Reed in his 
Opinion says: 

‘The facts proven in this case show that the wife never resided else- 
where than in this state. They also show, with equal conclusiveness, 
that the husband never had a domicile in the territory of Oklahoma. 
He visited that territory, but it is transparent that his visits were for 
the single purpose of procuring a divorce. His visits were hurried, 
brief and attended with every circumstance which could advertise that 
purpose. The pretense of an intention to reside in that territory is, 
under the testimony, too flimsy for patient consideration. But the hus- 
baud has put in evidence the record ot the decree made by the Okla- 
homa court, and this decree contains a finding that the plaintiff in that 
suit had been an actual resident in good faith of the territory for ninety 
days next preceding the filing of the petition therein. Whether a court, 
by its finding that it has jurisdiction, can conclude all other courts in 
other states from determining that question anew, is a point upon which 
there is contrariety of authority. The weight of authority elsewhere is, 
that a court cannot, by a recital that it has jurisdiction over a person as 
a domiciled citizen of its state, preclude the court of another state trom 
inquiring whether the person was in fact a citizen ot the latter state, 
over whose marital status alone its court has jurisdiction. Jurisdiction 
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in respect to the point now spoken to, depends entirely on citizenship, 
not upon the length of time that the citizenship has continued. Ifa 
court of one state makes a decree concerning the status of a person who 
is actually a citizen of the state. although the person may not have been 
domiciled for the length of time required by the statute of the state, 
nevertheless the decree is unassailable for want of jurisdiction in the 
court which made it. But whatever may be the condition of judicial 
settlement elsewhere, I understand that the point is settled in this state 
to the effect that a recital in a decree for divorce made by the court of 
another state, that the petitioner was a resident of that state for the 
statutory period, is conclusive here of the truth of the fact thas recited, 
I understand that it is not only conclusive as to the period of citizenship, 
but as to the fact of the petitioner’s domicile in the other state. The at- 
tack upon the Oklahoma decree, therefore, grounded upon the want of 
jurisdiction in the court which made it, fails. 

The Vice-Chancellor seems not to have fully considered the element 
of fraud in obtaining the decree and so states. There has been an ap- 
peal from the Chancellor to the Court of Errors and Appeals by the com- 
plainant, the result of which will be awaited with interest by many mem- 
bers of the bar who, in one way or another, have been interested in clients 
who have obtained divorces in a similar manner in the courts of some of 
the Western states. 


THat THE French have a most peculiar and one sided, not to say bar- 
barous, method of trying a criminal cause has been too evident in the 
Zola trial concluded in Paris. Comments will be entirely superfluous 
when we quote the following from one day’s proceedings—Feb. 18th: 

‘When General Boisdeftre, in full uniform, took the stand, the presid- 
ing judge addressed him as follows: ‘ General, an incident which we did 
not anticipate occurred yesterday. A desire was manifested that you 
should be examined and the court has acceded to it.’ The presiding 
judge then read the shorthand report of General Pellieux’s statement 
and asked the witness what he had to say on the subject. General 
Boisdeffre replied: ‘I confirm tully the authenticity of General Pellieux’s 
statement. I do not wish to add a word to it, but, gentlemen of the jury, 
you are the nation here, for yourepresent it. If the nation has not con- 
fidence in the chiefs of the army, let it say so, and we are ready to leave 
to others the burden of our responsibility.’ This statement caused a 
prolonged sensation. ‘Yes,’ exclaimed the General, ‘Vive l’Armee!’ 
(Cheers.) As General Boisdeffre was Jeaving the stand, M. Labori, 
counsel for M. Zola, rose and said: ‘I should like to question General 
Boisdeffre.’ ‘You cannot,’ replied the presiding judge. ‘* What!’ 
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exclaimed M, Labori. ‘No,’ vehemently retorted the presiding judge, 
‘you cannot. Call the next witness.’ 

During the same day Major Esterhazy, whom Zola charged with hay- 
ing written the letter for the authorship of which Dreyfus is now in penal 


servitude, was called as a witness (mind, as a witness), the following 
occurred: 

Major Esterhazy said: “Gentlemen of the jury, on a shadow of proof 
this miserable Mathieu Dreyfus has accused me of being guilty of his 
brother’s crime. I have been judged by my peers, who have acquitted 
me; but to-day | am summoned as a witness so that he may reaccuse me 
when I have neither advisor nor counsel! to defend me. I will answer 
any questions you put to me, gentlemen of the jury, but as for those peo- 
ple,” turning to M. Zola and his counsel, “1 won’t reply to them.” And 
he didn’t. He refused to reply to any questions put by Zola’s counsel 
and ‘left the stand without again opening his mouth.” Fancy a scene 
like it in New Jersey if one can. Of course Zola was convicted. 

saci inclinations 


REMINISCENCES OF SOME FORMER NOTED MEMBERS OF 
THE NEW JERSEY BAR. 


(Twelfth Article.) 
GOVERNOR AND CHANCELLOR PETER D, VROOM. 
(CONTINUED. ) 


The next causes of great magnitude in which he appeared were 
those of Howe v. Lawrence, and Hale v. Lawrence, reported in 
1 Zabriskie, page 714. 

These causes grew out of the great fire in the city of New York, on 
the 17th day of December, in the year 1835, when the defendant Law- 
rence, as mayor of the city of New York, in order to stop the conflagra- 
tion, blew up many buildings with gunpowder, and destroyed property 
to a vast amount. Some thirty persons who had their property destroyed 
in this manner brought suit in New Jersey to recover their damages ; 
and an officer with the writs ready for service was stationed at the rail- 
road entrance in Jersey City, waiting for Mr. Lawrence to board some 
train for Philadelphia, and he was served with the summons on the 
railroad train at Newark. In the original case reported, being that of 
the American Print Works v. Lawrence, in 1 Zabriskie, page 248, Mr. 
Vroom did not appear as counsel; but he appeared at the July term of 
the court, 1848, of the Court of Errors and Appeals, in the case of Hale 
v. Lawrence and Howe v. Lawrence. He again appeared in these 
sauses in the Supreme Courc in April, 1849, and the causes were 
reported in 2 Zabriskie. pages 72 and 99, the last argument being be- 
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fore the whole court, something quite unusual in the state of New Jersey. 
Nothing grew out of the litigation, and the causes were finally 
dropped or dismissed. 

He appeared in the Court of Appeals, at November term, 1869, and 
argued the question of the constitutional right of appeal from the Pre- 
rogative court to the Court of Appeals in the case of Harris v. Vander- 
veer’s Executors, reported in 6 C. E. Green’s Rep., page 425. In_ this 
argument he fully maintained in the closing years of his life his reputa- 
tation as an advocate. He appeared again at a late date in another 
branch of the case, which he argued with Vice-Chancellor Van Fleet in 
the Prerogative court, and an appeal was taken, which was his last ap- 
pearance in our courts (at the November term, 1872, ot the Court of 
Errors and Appeals,) although he took no part in the argument ; the 
case of Davis vy. Vanderveer’s Administrator, and reported in 8 C. E. 
Green’s Rep., page 559. The question involved was the distribution 
of a very large sum of money among distant relatives. He was then 
nearly 81 years of age, and had been at the New Jersey bar for a 
period of over 60 years. 

Governor Vroom took his seat on the woolsack in November, 1829, at 
a period when the progress of invention and improvement first began its 
development Nothing had preceded him except the ordinary bridge 
over brooks and rivers for the common highway, the turnpike road and 
the steamboat. The charter of the Morris Canal and Banking Com- 
pany had been granted in 1824, and the charters of the Camden and 
Amboy Railroad Company, the New Jersey Railroad and Transportation 
Company, the Delaware and Raritan Canal Company and the ‘Trenton 
Water, Power Company about the time he took office. And such a thing 
as the report of a cause in the Court of Chancery, except in a casual 
way, was unknown in the state of New Jersey. But in the fullness of 
time the period of development and progress had arrived, and he was 
placed in a position to meet the receding tide, to surmount the first 
wave, and ride safely to shore if he could, and keep from being strand- 
ed on the beach. 

He had to blaze his way through the forest. He opened the road 
broad and wide, so that all equitable and judicial minds could follow on 
solid ground. There was no ignis fatuus to lure you into the bog, and 
swallow you up in the marsh; no distant mirage to draw you away 
from the true principles of equity jurisprudence. He laid the founda- 
tion stones. starting from a common centre and radiating out in every 
direction the fine lines of jurisprudence, fitted to every conceivable case, 
and so clearly and strongly defined that they stand to-day as landmarks, 
as solid as a granite wall, and as enduring as the pyramids. 
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It will be interesting to start where he commenced, and to follow out 
somewhat in detail this opening road. 

The first cause that I will call attention to is the case of the Society 
for Establishing Useful Manufactures. ete., v. The Morris Canal and 
Banking Co., reported in Saxton’s Chancery R., p. 157. Counsel ap- 
pearing for the Society, George Wood and Samuel L. Southard, and for 
the Canal Co., Elias B. D. Ogden and Joseph Warren Scott. This was 
our first great cause reported in Chancery. 

The society had a charter drafted by Alexander Hamilton, which was 
a roving commission to locate anywhere, where an extensive water pow- 
er could be found, and was located at Paterson, on the falls of the Pas- 
saic. The canal company had been chartered to build a canal from 
Easton across the state, and to tide-water at or near New York. In 
constructing the canal it was necessary to draw sufficient water from the 
Passaic river to fill the level of the canal running from Paterson to 
Newark. This the society endeavored to stop them from doing by an 
injunetion, which was applied for in the Court of Chancery. The points 
raised are very interesting, but I will only point out the following one. 
In constructing the canal, the head waters of the Raritan river were 
brought into the canal, and so on into the Passaic, and the canal com- 
pany contended that they put in more water from the Raritan than they 
took out from the Passaic. Messrs. Wood and Southard met this argu- 
ment with the doctrine of the intermingling of goods, and claimed that 
the canal company lost all the water thrown into the Passaic, the waters 
of which the society claimed to own. 

Mr. Wood said: ‘‘ He who intermixes his property with that of an- 
other, so that it cannot be separated or the quantity of each ascertained, 
torfeits what he brings in.” 

The Chancellor answered: ‘ There is no such thing as actual proper- 
ty in running water. It is transient in its nature, and must be permitted 
to flow for the common benefit. The interest is rather of a usufructuary 
kind, but not the less absolute or vested on that account.” 

Lake Hopateeng was to be dammed and the waters of that lake let in- 
to the Passaic and not into the Raritan as heretofore, and to more than 
supply that taken from the Passaic for the Newark level. But the so- 
ciety wanted their own water and did not want to have anything to do 
with the waters of the Raritan. The Chancellor said: “ It is not pre- 
tended that the quality of the water to be let in from the Lake Hopat- 
cong and other sources is in any way different from the water of the 
Rockaway,” which is a branch of the Passaic. He might have gone 
further and said, that a gallon of water from the Raritan would weigh as 
many pounds, ounces and fractions of an ounce as a gallon of water of 
the Passaic, and would be equally valuable at the falls of the Passaic in 
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Paterson for the purposes of power, the only right which the society had 
in the water by their charter. In this cause the rights of riparian own- 
ers in waters not navigable were fully discussed and settled. Many in- 
junction principles were involved in the cause. The injunction was 
denied 

The next injunction which was applied for in restraint of a public im- 
provement, was the case of the Attorney-General v. Stevens and others, 
reported in Saxton’s Reports, pages 369, ete. 

William Halsted appeared for the relators and George Wood for the 
detendants. ‘This was an application for an injunction to restrain the 
Camden and Amboy Railroad Co. from bridging the South River, a 
navigable stream, for the purposes of carrying over their railroad. The 
injunction was denied. 

The next injunction which was applied for, in restraint of public im- 
provements, was in the case of Southern v. The Morris Canal, reported 
in Saxton’s Reports, page 518, Col. William Halsted appearing for the 
complainant, and Governor Williamson for the defendant. This was 
an application to restrain the building of a dam to raise the water of 
Lake Hopatcong for the use of the canal, and without which the canal 
would be useless. The injunction was denied. 

The next cause in which an injunction was applied for, to restrain a 
public improvement, was tae case of Scudder y. Trenton, Delaware 
Falls Co., reported in Saxton’s Rep., page 694. In this cause there 
was a great array of distinguished counsel. William Halsted and Gov- 
ernor Ll. H. Williamson appeared for the complainant, and General Gar- 
ret D. Wall and Governor Samuel L. Southard appeared for the de- 
fendant. The injunction law is largely discussed in this cause, and the 
injunction was denied. 

The next application for an injunction to restrain a public improve- 
ment was the case of the Attorney-General v. The New Jersey Railroad 
and Transportation Co., reported in 2 Green’s Chancery Rep., page 
136. Archer Gifford and Garret D. Wall appeared for the relators, and 
Governor Isaac H. Williamson for the defendants. 

The application was for an injunction tu restrain the Railroad Company 
from bridging the Passaic River at Newark, for the purpose of carrying 
over their railroad. The injunction was denied. 

During the six years while Governor Vroom was Chancellor he 
wrote twenty-three opinions in injunction cases, thus settling in New 
Jersey the injunction law, and as he settled the questions involved they 
have remained settled. All of our injunction law has been built upon 
the opinions prepared in these twenty-three cases. Of course, finer 
lines have been drawn, and many cases have arisen, involving new ques- 

tions, and fitting to our complicated society of to-day; but succeeding 
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Chancellors have tollowed closely upon the lines laid down by Chan- 


cellor Vroom. 

Suppose for a moment that we have had for the six years covered by 
the term of Chancellor Vroom, a narrow-minded and self-willed Cbhan- 
cellor, who did not possess broad and liberal views, and without suff- 
cient strength of character to resist the pressure for injunctions forced 
upon him by the greatest lawyers of the state. Our public improve- 
ments might have been throttled at the very threshold of their existence. 
For we can now see that there was an effort to stop everyone by injune- 
tion, except the Delaware and Raritan Canal, which escaped injunction 
powers during Chancellor Vroom’s term. Upon a further examination 
of his court work I finl that he passed upon such questions as would 
arise among a people devoted to agriculture, since at that time New Jer- 
sey was an agricultural state. 

Upon reading the life of Vice-Chancellor Van Fleet in the “ Judicial 
and Civil History of New Jersey” by Whitehead, I find it stated that 
during the period of his office he had prepared over four hundred opia- 
ions. He was appointed Vice-Chancellor May 3d, 1875, and died De- 
cember 25, 1894 ; he was therefore in office nineteen years,seven months 
and twenty-two days. This remark excited my curiosity to see how his 
work would compare with that of Chancellors Vroom and Zabriskie. As 
the Vice-Chaneellor’s term was four months short of tweaty years I will 
eall the term twenty vears; the term of Vroom was six years and that of 
Zabriskie seven years. Upon examination | found that Vroom had pre- 
pared one hundred and thirty opinions, a fraction over twenty-one a year ; 
Chancellor Zabriskie prepared three hundred and ninety-six opinions, 
making an average of fifty-six a year. The greatest number pronounced 
by him in any one year was in 1869, when seventy-six opinions were 
prepared, and the smallest number in 1871, when forty-six opinions were 
prepared. Vice-Chancellor Van Fleet during his term prepared four 
hundred and thirty-one opinions, an average of twenty-one a year and a 
fraction over. 

In order to judge of the work of these three men, it will be necessary 
to look at the situation of things at the time when each ot them held oftice. 

Governor Vroom covered atime from 1830 to 1836. This was be- 
fore the days of railroads, except between Camden and Amboy. For 
the whole period he resided at Somerville and went to Trenton either 
with his own conveyance or by stage coach. If by stage coach. probably 
trom Trenton to Flemington and from there to Somerville. There was 
no railroad between Trenton and New Brunswick until 1839 While 
Governor Vroom heid the court, he also wis president of the State Coun- 
cil, and, if he did not find time to preside over the ordinary sessions of 
the Council, he was compelled to sit when the Cornci! was in session axa 
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Court of Errors and Appeals. At that time there was no such thing as 
printed cases in the Court of Chancery. ‘The Chancellor had to read 
and examine all the causes coming before him in manuscript. All of 
his opinions had to be written out with his own hand, and every detail 
of the business of the court had to be done by himself, and he could get 
no aid from others. 

When Chancellor Zabriskie took office, all this was changed. The 
stenographer was at hand. All causes to be presented to the court by 
rule were required to be printed. This greatly lessened the labor of 
the Chancellor, but Chancellor Zabriskie held the court during a time of 
great activity in business, and his two motion days at Jersey City and 
Trenton each week were of the most laborious ‘kind, and then he had a 
large volume of work cast upon bim in signing the decrees which ac- 
cumulated in the clerk’s office during each week. He had no assistanee 
for the first five years of his term, but on March 2, 1871, Amzi Dodd 
was commissioned Vice-Chancellor, and he had the benefit of his assist- 
ance tor the last two years of his term. 

Vice-Chancellor Van Fleet was commissioned May 3, 1875, and held 
office until 1894. During all his term he had the full benefit of all 
modern improvements in court work to aid him. It is true that much of 
his time was devoted to motion days for the Chancellor, and he also 
heard some causes orally, but in such hearings some time was saved, that 
otherwise would have been devoted to reading testimony in print. 

We never had in the Court of Chancery a more industrious, pains- 
taking and constant worker than Vice-Chancellor Van Fleet. He de- 
voted the greatest care to the examination of the causes he decided, so 
much so that the bar regarded his opinions as models. And the num- 
ber of opinions prepared by him, and those prepared by Chancellor 
Vroom each year exactly agree. But when we come to look at the 
record, and find that Chancellor Zabriskie prepared and printed about 
as many Opinions in seven years, as Vice-Chancellor Van Fleet did in 
twenty years, need we wonder that Chancellor Zabriskie’s lite only 
extended a few months beyond the time when he laid down the cases of 
his great office ?* 


JAcoB WEART. 
Jersey City, N. J. 
(TO BE CONTINUED.) 


* Nore.—I nave examined the work done by two Chancellors and one Vice-Chancellor, and 
submit a table forthe information of the bar, embracing the same, and from which an idea 
can be formed of the amount of work done in the Court of Appeals. During Chancellor 
Vroom’'s time, I have no accessible data as to appeals. 


Length of No. of No. No. of No. of No. of 
CHANCELLORS. Term. Opinions. Yearly. Appeals. Affirmances. Reversals. 
VeO0@i........s-<.0- § YORES. 130 21 
Zabriskie ........... 7 years. 396 56 86 48 38 


Van Fleet, V. C.--... 20 years. 431 21 187 131 56 


















VAN NESS V. MURPHY ET AL.—JOHNSON V. ATKINSON. 


‘GEORGE W. VAN NESS v. ANNA S. MURPHY AND ROBERT MURPHY. 


(Hudson Circuit Court, Dec. 14, 1897.) 


[ Reported expressly for the New Jersey Law Journal. } 
Promissory note—Coverture—Motion to strike out plea. 

On motion to strike out second plea. 

Messrs. Cowles d&: Carey for motion. 

Mr. S. E. Perry contra. 

Tried before Lippincott, J. 

Defendants were sued as joint makers of a negotiable promissory note 
and pleaded the general issue and a plea of coverture merely alleging that 
Emma is the wife of Robert Murphy, and the plea does not aver the cir- 
cumstances of the making of the note, nor whether it was such a con- 
tract as under the statute relieves the wife of liability. The Judge held: 

The simple allegation of coverture, not avering incapacity, in a plea 
may be treated as frivolous. Hudson v. Williams, 12 Vroom 35; Wil- 
son v. Herbert, 12 Vroom 455; Van Syckel v. Wolverton, 27 Vroom 8; 
Curver v. Beberdick, 37 Atl. Rep. 959. 

This note appears to have been made in the District of Columbia. If 
mere coverture is a defense there and is relied upon it must be so 
averred in the plea when suit is brought in another jurisdiction, or the 
court will apply the law of the forum. 105 U.S. p. 24; 3 Amer. and 
Eng. Ency. 546. 

Plea stricken out with costs, with leave to plead anew within ten days 
after service of this order upon condition if plaintiff joins issue defend- 
ants accept short notice ot trial for a day in term. 

is aegis ARtimpeesenais 
JOHNSON +, ATKINSON. 
(Court of Chancery, at Chambers.) 
Practice—Security for costs. 

On motion to discharge order for security for costs. 

Mr. Gallagher for the motion. 

Mr. Kennedy contra. 

The CHANCELLOR: Two defendants in this case have each taken an 
order for security for costs. Each proposes to answer separately. 

The 167th section ot the Chancery act (Gen’l Stat 404), imposes a 
liability upon the solicitor of the complainant for costs if security shall 
not be given in the manner it prescribes, and at the same time intimates 
that $150, within the legislative contemplation, will ordinarily be 
enough to secure the defendant’s costs. The statute deals with the 
matter as though the case would have a single defendant. It uses only 
the singular number. | 

This statute, however, does not restrict or regulate the power of the 
court to require a greater sum as security for costs, if the exigencies of 
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a given case should demand such requirement. In the English Chan- 
cery practice forty pounds (or $200), was first considered to be a proper 
sum to secure the defendant’s costs, but later the amount was raised to 
one hundred pounds (or $500) 1 Dan’l Ch. Pr. 33. One sum was deemed 
to be security for all the defendants. I think that in the light of this 
practice the statute referred to intended to deal with all the defendants 
in the case although it uses the singular number only. 

It was the practice in England. when it was anticipated that several 
defendants would ask. security for costs, for the complainant to give a 
single bond for all, in the sum approved by the court, and where several 
bonds were given to several defendants upon orders obtained by them, 
they were all deemed to be for the one sum aj proved by the court. 
lL Dan’! Ch. Pr. 36. 

This court, by long practice, has fixed the sum of $150. the amount 
named in the statute referred to, as the amount in which security shall 
be given, unless special order be made to the contrary, upon sufficient 
reasons being made to appear. Nothing is now urged in this case as « 
sufficient reason for allowing a greater sum to the two applying de- 
fendants. 

The complainant may take an order permitting him to give a single 
bond to both applying defendants in place of the bond now required for 
each. The orders heretofore taken were properly taken, and hence 
they will not be discharged, but will stand modified by the order now 
allowed. 


=e eS. 


STERNBERG v. WOLFF. 
(Court of Chancery of New Jersey.) 
[ Reported expressly for the New Jersey Law Journal. | 
Receiver for solvent corporation—Injunction. 


L. Sternberg & Co. is a corporation of Newark, one-half of the stock ° 
of which is owned by Sternberg and his wife, and the other half is 
owned by Wolff and his wite. The by-laws provide for four directors, 
namely, Sternberg and wife, and Wolff and wife, and that the presence 
of all should be necessary for a quorum. Sternberg was president, and 
Wolff was secretary and treasurer. 

In October, 1897, the parties quarrelled, and Sternberg filed a_ bill 
against Wolff alleging an abuse by Wolff of his power as treasurer in 
drawing checks. discharging employees, etc., and praying for an injunc- 
tion and a receiver. An order to show cause was made, and on its re- 
turn Wolff and wife filed an answer and a cross bill, praying for a re- 
ceiver. At the argument before Vice-Chancellor Pitney, Sternberg 
did not ask for a receiver, and the prayer of Wolff’s cross-bill for a re- 








an- 
per 
| to 
ied 
his 
nts 








STERNBERG V. WOLFF. 75 


ceiver was not seriously considered by the Vice-Chancellor, by reason 
of complainant’s objection of want of opportunity to answer it. 
The Vice-Chancellor (Prrxty) on November 6, 1897, advised an in- 


junction against Wolff restraining the unlawful acts complained of by 


Sternberg, which, however, did not prevent Wolff from taking active 
part in the management of the business. He also enjoined Sternberg in 
like manner. Both parties appealed; and on the first day of the Court 
of Appeals, November 16, 1897, on an application for suspension of the 
injunction some members of the court used expressions tending to show 
an opinion in favor of the appointment of a receiver. 

Wolff then made a new application, by petition, to Vice-Chancellor 
Pirxey for the appointment of a receiver, and the matter was heard No- 
vember 24, 1897, upon the pleadings and additionai affidavits, including 
a statement of the condition and prosperity of the business since the 
quarrel commenced The Vice-Chancellor, in a written opinion, No- 
vember 27, 1897, reviewing all the authorities, denied the application 
and advised an order dismissing the petition. An appeal was taken 
from this order, which has not yet been argued. 

The appeal from the first order was heard at the November term, and 
on the 29th of January the Court of Appeals reversed the order grant- 
ing the injunction, upon the ground that the condition of feeling between 
the parties was such that the court was satisfied that the business could 
not be carried on with success, and that the situation required an ade- 
quate remedy, and that the injunction was not such a remedy, but that 
it required a receiver. The court, howev2r, did not by its mandate 
order a receiver to be appointed. 

Immediately after the entry of the decree ot reversal the defendant, 
Wolff, made a second application to the Vice-Chancellor for a receiver, 
based upon a new petition and affidavits, which were answered by Stern- 
berg; and the matter came on for hearing on the 9th and 10th of Feb- 
ruary, 1898, at which time the cause had been set for final hearing. 

The affidavits presented by Sternberg tended strongly to show that 
notwithstanding the ill-feeiing and dissensions between the directors, the 
business, ever since the trouble arose in October last, had been carried 
on successfully, and that the corporation had, during that period, made 
large profits. The matter was argued for two days, but before decision 
the parties came to an amicable settlement. 

During the argument the Vice-Chancellor expressed himselt very 
strongly upon some of the questions raised. He said, among other things. 
that his personal judgment, based on his experience with the work of 
receivers, was that the seizure of a business by the court, through a re- 
ceiver as its agent. was almost sure to be fatal to anything like a suc- 
cessful and profitable management, and was quite sure to destroy its 
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mercantile credit; that while it was an efficient means of preserving as- 
sets and preventing them from being dissipated or misapplied, it was a 
very poor machine for conducting a business successfully and with profit ; 
and that that remark applied especially to the business of the corpora 
tion in hand, to wit, the manufacture and sale of clothing at retail and 
on long credit. Such business, the Vice-Chancellor remarked, required 
the constant exercise from day to day, hour to hour, and minute to min- 
ute, of a quick and accurate judgment, and nice taste and close discrim- 
ination, and of a persistent activity and enterprise in order to meet 
severe competition and pay expenses, interest on capital and leave a pro- 
fit, such as no receiver appointed by the court could give it; and that 
his experience taught him that the appointment of a receiver in this in- 
stance would be a blight and a destruction of the business so far as any 
profit was concerned. 

He further intimated his opinion to be that the cases cited by the 
Court of Appeals, and the opinion itself of that court, warranted the 
appointment of a receiver in this case only in case the court should be 
able to see that there was a probability that the present so-called dead- 
lock between the directors of the corporation would come to an end 
within a reasonable time ; that the authorities and opinion did not war- 
rant the appointment of a receiver of such a corporation if it was mani- 
fest that it must be perpetual, unless the facts of the case and the 
prayer of the bill showed a probability that the complainant would be 
entitled to some positive relief at the end of the suit by way of winding 
up the corporation. And he intimated his opinion to be that the trend 
of authority was that the court had no power to wind up a solvent and 
successful corporation and distribute its assets before the time limited 
by the articles of association. He further intimated that, as the opinion 
of the Court of Appeals appeared to be based upon the belief of that 
court, that the business could not be conducted with success, if that 
belief should, upon an examination of the affidavits and proofs then be- 
tore him, prove to be erroneous, and he should be satisfied that the 
business had during all this time been conducted, under the gentle 
restraint imposed by the injunction, with success, he would not, in the 
absence of express mandate in the decree of reversal, appoint a 
receiver. He declared his intention to apply the law as laid down by 
the court to the present circumstances of the case, and advise such 
decree as he thought the Court of Appeals would make under present 
circumstances. 

The counsel for Wolff argued strenuously that the opinion of the Court 
ot Appeals amounted to a mandate to the court below to appoint a 
receiver, and asked the Vice-Chancellor if he would refuse to obey that 
mandate. ‘To this the Vice-Chancellor replied that if there was such a 
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mandate then there was no need of the present application to him to 
advise the Chancellor what decree he ought to make, because the Chan- 
cellor was bound in such case to make the order asked for without any 


judicial consideration by any member of the court; but that he under- 


stood that he was sitting as a judge sworn to administer justice, 
and, as such, he must judicially determine the matter, as in all other 
cases, by applying the law as declared by the Court of Appeals to the 
actual facts as they appeared to him. 

Mr. Robert H. McCarter and Mr. Louis Hood for Sternberg. 

Mr. Chandler W. Riker and Mr. Charles D. Thompson for Wolff. 


[ Nore.—We are referred, in this connection, to the case of Wallace v. Pierce- Wallace Pub. 
Co. (Lowa), 70 West. Reporter, 216, 38 L. R. A., 122, where the court refused to appoint a 
receiver of a corporation by reason of dissensions between two persons who were equal own- 
ers of the stock and also officers, so long as neither of them committed any actual wrong. 

Epiror. ] 


——— ae —— 


STATE EX. REL, JOHN W, STEWART v. BOARD OF CHOSEN FREEHOLDERS OF 
COUNTY OF HUDSON. 


(N. J. Supreme Court. Opinion Filed Nov. 8, 1897.) 


Veteran act of 1895—Construction of act. charged union soldier, sailor or marine, the 
—1l. The post of deputy warden of the Hud- statute of March 14, 1895, fixes the term as 
son County Almshouse is not an office butis lasting during good behavior. 


a position within the meaning of the Vet- 3. The provision of said act, that the in- 
eran Act of March 14, 1895. (Gen. St., p. cumbents therein described shall hold their 
3702. ) offices or positions during good behavior, 

2. The position above mentioned isnot cannot be thwarted by the appointing 
one the term of which 1s fixed by law, ex- power by making the appointment for a 


cept that, when held by an honorably dis- specified period. 


Application for mandamus. Argued June term 1897, before Justices 
Ludlow, Collins and Dixon. 

Mr. John A. Dennin for relator. 

Mr. John Griffin for respondent. 

The opinion of the court was delivered by 

Dixon, J.: The relator complains that, being deputy warden of the 
Hudson county almshouse, he was on December 17, 1896, dismissed 
from that place by resolution of the board of chosen freeholders, without 
good cause shown after a fair and impartial hearing, although he is an 
honorably discharged Union soldier wh o served in the war of the rebel- 
lion; and he prays a mandamus directing the board to restore him. 

His claim depends upon the aet of March 14, 1895, (Gen. St., p. 3702) 
which enacts that no honorably discharged Union soldier, sailor or marine, 
having served in the war of the rebellion, who holds a position or office 
under the government of this state, or of any city or county in the state 
whose term of office is not fixed by law, and also receives a salary from 
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such city or county of the state, shall be removed from such position or of- 
fice. except for good cause shown after a fair and impartial hearing, but 
such soldier, sailor or marine, shall hold his position or office during good 
behavior and shall not be removed for political reasons. 

It is admitted by the relator that he received a salary from the county, 
and the first question to be considered is whether his was ‘‘a position or 
office” within the meaning of the statute. 

We think it was not ‘‘an office” but was ‘‘a position”. ‘An office” is 
a place created, or at least recognized, by the law of the state, and to 
which certain permanent public duties are assigned either by the law it- 
self or by regulations adopted under authority of law. Bownes v. Mee- 
han, 16 Vr. 189; Lewis v. Jersey City, 22 Vr. 240; State v. Broome 
(Sup. Ct., Nov. T., 1897). So far as we have discovered the relator’s 
place does not possess these characteristics. 


” within the purview of this act is defined to be a_ place 


** A position 
the duties of which are continuous and permanent, analogous to those of 
an office, and which pertain to the position as such. Lewis v. Jersey 
City, ubi supra. The place of deputy warden of the almshouse comes 
within this description. The duties of a deputy warden are indicated 
by the title of his position, and consist in rendering assistance to the 
warden in the disckarge of his functions and hence are continuous and 
permanent, as are those of his superior. 

The next question is, was the term of his position “ fixed by law.” 
The respondent insists that it was, on two grounds, first the eighth sec- 
tion of the act of May 16, 1894, Gen. Stat., p. 422; second the resolu- 
tion of the board passed December 5, 1895, by which the relator re- 
ceived his last appointment. 

The act cited fixes the term of “ offices” only, and for reasons just 
stated we think it does not apply to the position held by the relator. 

We also think that the resolution mentioned goes beyond the authority 
ot the board in its attempts to limit the relator’s appointment to one year. 
The act of March 14, 1896, defines the tenure by which all such posi- 
tions are to be held, when the incumbents are persons of the character 
therein described, and the term is not otherwise fixed by the laws of the 
state. It not only forbids the removal of such persons except for good 
cause shown after a fair and impartial trial, and declares that political 
reasons shall not constitute good cause; but it affirmatively ordains 
that they shall hold their positions during good behavior, and so pre- 
vents the appointing power from setting any other bound to the duration 
of the incumbency. Thus every office or position under the government 
of the state or of any county or city, when occupied by one of these 
favored citizens, is held, either for a term fixed by the law of the state, 
or during the good behavior of the incumbent. This cause of the statute 
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we regard as establishing a legislative policy which cannot be thwarted 
by the simple device of making appointments for a specified term. The 


various bodies and officers empowered to fill these places may fill them 
or not as they choose, with honorably discharged Union soldiers, sailors 
or marines, but if they do so fill them, they can exact trom their appoint- 
ment no stipulation which will defeat the legislative design that the 
incumbency shall continue during good behavior. As well might they 
attempt to provide that the posts should become vacant when the politi- 
cal complexion of the appointing power should change. 

In our judgment the relator’s term was not fixed by law except as the 
act of 1895 fixed it during good behavior. Adams v. Haines, 19 Vr. 
25. Townsend v. Boughner, 26 Vr. 380. 

Th: case of Haran v. Orange, 29 Vr. 533, is cited in opposition to 
this view. but the decision of that case appears to have rested on the 
idea that the relations between Haran and the board of education de- 
pended wholly on a special contract to which the act in question had no 
application, and no reference was made to the clause of the statute de- 
fining the tenure of all positions within its scope. We cannot extend it 
to the case in band. 

Finally, the relator’s status as an honorabiy discharged Union soldier 
who served in the War of the Rebellion is questioned by the respond- 
ent. But on this point we deem the proof satisfactory. The formal 
discharge issued by the government of th> United States at the time of 
mustering out is not essential as evidence to establish the fact of honor- 
able discharge. 

A peremptory mandamus should issue ccmmanding the board to 
restore the relator to his position as deputy warden of the county 
almshouse. 


NEW JERSEY COURT OF ERRORS AND APPEALS. 
(Abstracts of Recent Opinions.) 





Building contract—Construction—Eatras.—A building contract con- 
tained, among others, these provisions: ** Third. Should the owner at 
any time during the progress of said building 1equest any alterations, 
deviations, additions, or omissions from the said contract, she shall be at 
liberty todo so; and the same shall in no way affect or make void the 
contract, but will be added or deducted from the amount of the contract, 
as the case may be, by a fair and reasonable valuation. * * * Fifth. 
* * * Should any dispute arise respecting the true value of the extra 
work or of the works omitted, the same shall be valued by two competent 
persons,—one employed by the owner, and the other by the contractor ; 
and those two shall have power to name an umpire, whose decision shall 
be binding on all parties. * * * Seventh. No alterations or extra 
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work shall be done without a written order from the architect, and ar 
express agreement in writing as to the cost.” Held, that the prohibition 
of the seventh clause extended only to orders of the architect, and had 
no relation tothe other clauses. Cooper vy. Hawley. (Mr. Robert H. 
McCarter for plaintiff in error. Mr. William B. Guild for defendant in 
error.) Opinion by Coutinxs, J., Dec. 10, 1897. Depue, Gummere, 
Bogert, and Dixon, JJ., dissenting. 

Disorderly house —Evidence— Unlawful sentence—Correction.—1. The 
defendant was indicted for keeping a disorderly house, and the evidence 
tended to prove that two buildings in close proximity to the defendant’s 
tavern were maintained as places for gambling. Held, that the cireum- 
stances disclosed by the testimony warranted the conclusion that both 
places were kept by the defendant as a single establishment, and justified 
his conviction. 2. In cases covered by paragraph 192 of the “Crimes 
Act,” and paragraphs 169 and 216 of **Criminal Procedure,” an order 
made by the court, when sentencing a convict to imprisonment at hard 
labor for the term of one year, that the imprisonment shall be served in 
the state prison, forms no part of the judgment proper, and. if unlawful, 
may be annulled on error without impairing the judgment itself. Bin- 
dernagle v. State. (Mr. Allan McDermott for defendant. Mr. C. H. 
Winfield, Dist. Atty., and Mr. S. H. Grey, Atty. Gen., for the State.) 


Opinion by Dixon, J., Dec. 21, 1897. Magie, C. J., and Gummere 
and Adams, JJ., dissenting 

Trusts— Termination— Construction of Trust Deed—Rule in Shelley's 
Case.—1. P. executed a deed of land in trust to permit M. to receive 


the rents during her life, subject to the “limitation hereinafter mention- 
ed”’; to sell, lease or mortgage as M., by writing, might direct; to in- 
vest the proceeds of any sale, and pay M the interest, or to reinvest in 
other reality, as M. may direct, to be held according to the trusts; and 
on the death of M. to convey the land, or such part as might remain, or 
the proceeds thereof, to such persons as M., by will. may have appoint- 
ed, and, in default of such appointment unto her “ heirs at law or next 
of kin.” Held, that, since the ultimate destination of the trust estate is 
in M’s heirs at law or next of kin, that the trust was a continuing one, 
and could not be terminated during M.’s lifetime. 2. The words 
‘heirs at law” and the words “ next of kin,” in such deed, were synony- 
mous, and the rule in Shelley’s Case did not apply. 3. The words 
‘“‘next of kin ” cannot be rejected because the power of converting the 
estate into money had not been exercised, for the purpose of bringing 
the rule in Shelley’s Case in force, and giving M. a fee simple in the 
land. Martling v. Martling, (two cases). (Mr. C. Christie and Mr. Gil- 
bert Collins, for appellant. Mr. W. B. Williams for respondents.) 
Opinion by Derve, J., Jan. 4. 1898. 





IN RE MONTGOMERY AND HART. 


IN RE MONTGOMERY AND HART. 
(N. J. Court of Chancery, Feb. 10, 1898.) 
[ Reported expressly for the New Jersey Law Journal. ] 


Attorneys — Insolvent Vorporations.—1. ceiver; although their employment may 
Counsel are not entitled to be paid in full, have been continued by the receiver. 2. 
as preferred creditors, for expenses and fees Attorney’s lien not affected by the appvint- 
incurred in a cause (commenced for acor- ment. , 
poration) prior to the appointment of a re- 


On December 9, 1896, Samuel Walker, Jr., the managing director 
of the Eastern Rubber Company, of Trenton, N. J., employed Messrs. 
Montgomery and Hart, of the Chicago bar, and through them caused 
suit to be commenced on its behalf in the Supreme court of the state of 
Illinois, against the Chicago Rubber and Mill Supply Company, and 
Frank C. Vierling, for the sum of $13,000, and such proceedings were 
had in said suit that on February 3, 1897, judgment by default was en- 
tered against both defendants for $12,888.05. 

The defendants thereafter obtained an order opening the judgment, 
and the accounts were sent to a referee to state the amount justly dué 
the plaintiff. 

About this time the Eastern Rubber Company, on a bill filed by Wil- 
liam H. Skirm, was declared insolvent, and Charles B. Case was ap- 
pointed receiver. Mr. Case continued the employment of Messrs. Mont- 
gomery and Hart, and further litigation ensued before the referee, con- 
suming several days’ time. Upon his report, judgment was entered for 
the plaintiff for about $10,000, The Chicago company had executed a 
mortgage covering its property, and proceedings are pending at the 
suit of the judgment creditors to set the same aside as contravening the 
laws of the state of Illinois. Upon the determination of the latter suit 
depends the collection of the receiver’s judgment, no amount of which 
has yet been paid. 

The attorneys rendered to the receiver a bill amounting to the sum of 
$697.94, for disbursements and counsel fees incurred by the corporation 
and by the receiver; and the receiver petitioned for leave to pay the 
amount. 

The Vice-Chancellor (REED): As to those services rendered to the 
corporation before the appointment of the receiver, I do not see on what 
ground they are entitled to be paid as preferred claims. They do not 
stand on any different footing from that of the services of a doctor ren- 
dered to a horse belonging to the corporation. 

Mr. E. R. Walker, tor the application, cited Beach ou Receivers, sec. 
521: ‘For services of counsel rendered to the corporation after the 
appointment of the receiver an action against the receiver cannot be 
maintained. The officers of the company cannot, after that date, sub- 

6 
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ject the funds to any legal liability, but the receiver must pay for ser- 
vices rendered prior to his appointment.” In Barnes v. Newcombe, 89 
N. Y. 113, the corporation on being served with a rule to show cause 
why a receiver should not be appointed, retained the plaintiff to oppose, 
which he did. The application was granted. Plaintiff at request of the 
officers took an appeal, and the order was affirmed. Afterwards, with 


the knowledge and assent of the officers, he opposed the confirmation of 


the report of the actuary. It was held that while an action was not 
maintainable against the receiver forthe services after his appointment, yet 
it was in the discretion of the court administering the fund to allow a 
reasonable sum for such expenses. The services rendered before the 
appointment were no doubt so-payable. [The Vick-CHaNceLLor: All 
this was in the same proceeding in which the receiver was appointed. ] 
In Bowling Green Bank vy. Todd, 64 Barb. 146, it was held: ‘Attor- 
neys, in whose hands a bond and mortgage are placed by a bank for col- 
lection, acquire a lien thereon for any moneys due to them for services 
rendered to the bank ; which lien will not be defeated by the subsequent 
appointment of a receiver for the bank.” 

The Vice-CuaNxceLttor: There is no doubt these attorneys will have a 
lien for their services on any amount which may come to their hands, but 
here there is no certainty they will ever receive anything. They may 
either trust to their lien, or take an order on the receiver now tor the 
amount of their services rendered to him. 

Testimony being taken as to the value of such services, and disburse- 
ments, an order was made reciting that ‘‘the court being of opinion that 
said Montgomery and Hart are not entitled to be paid in full, and as 
preferred creditors by the said receiver, for disbursements and counsel 
fees incurred for and on bebalf of said defendant company before the 
appointment of said receiver, but that said counsel are entitled to their 
disbursements in and about the suits aforesaid for said receiver since his 
appointment, and that the sum of three hundred dollars is a just, reason- 
able and proper sum to be paid by said receiver to said counsel for ser- 
vices rendered to him;” it was thereupon ordered that the receiver be 
directed to pay them their disbursements in the litigation since the re- 


ceiver’s appointment, together with the aforementioned counsel fee of 


$300, making in all the sum of $368.71, and that the receiver have an 
allowance in his account hereafter to be filed for his disbursements made 


under this order. 
>. “a - 


WM. HAGAN v, HOBOKEN, JERSEY CITY AND RUTHERFORD ELECTRIC RAILWAY. 
(N. J. Supreme Court, Hudson Circuit, Feb. 19, 1898.) 
[ Reported expressly forthe New Jersey Law Journat. } 
Application to examine plaintiff— Construction of act. 
Suit brought for personal injuries. On motion of defendant to axam- 
ine plaintiff before trial. 
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Mr. Gourley tor defendant. 

Mr. Dixon for plaintiff. 

This was a motion under the statute (P. Laws 1896, p. 344) made by 
the defendant to the Supreme court Justice, holding the Circuit in and 
tor his judicial district, for an examination of the plaintiff under this 
statute. The application is made upon petition and notice to the plain- 
tiff. No defect appears in the proceedings in this particular. 

Lippixcort, J.: It seems to me under the statute, by the explicit 
terms thereof, this application must be made to the Supreme court. 
Some of the language of the act, for instance, the words ‘‘on or before 
the trial of any action,” might seem to indicate that the application 
could be made to a single judge, but the action is pending in the Supreme 
court, and the act authorizes the application to be made to *‘ the court,” 
and not to a single judge. Besides, it is the *‘ court” only, which can 
direct and determine the time and place of such examination. 

This application cannot be made to a single judge, but must be made 
to the Supreme court. 

Order refused. 





NEW JERSEY COURT OF CHANCERY. 
(Abstracts of Recent Opinions. ) 


Chattel mortgages— Validity— Enforcement—Defenses— Estoppel—Ex- 
tent of lien —1. A chattel mortgage is good, though the affidavit is de- 
fective, as against the receiver of the mortgagor. 2. In an action to 
foreclose a chattel mortgage given by a corporation, and assigned to 
complainants, it was no defense that complainants were indebted to the 
company for the money with which it was to commence business. 3. A 
chattel mortgage by a corporation, authorized by de facto stockholders 
only, is good as to third persons. 4. A chattel mortgage given by a 
mercantile corporation was not invalidated, as to it or other creditors, by 
the fact that it was delivered to the attorney of the lessor of the premises 
to which the company did business, in pledge, to carry out an agreement 
by which the lien of such mortgage was to be subordinated to the lien of 
. new mortgage made to such landlord for rent. 5. The lien of a chat- 
tel mortgage of a retail stock of goods, at the time of enforcement, rests 
only on the goods in stock at the time the mortgage was executed. 6. 
Where sellers of mortgaged personalty covenant “to warrant and defend 
the sale against all and every person whatsoever,” and the mortgage is 
subsequently assigned to them, they are estopped to enforce it. Kane v. 
Lodor. (Mr. James L. Kelly and Mr. W. D. Holt for complainants. 
Mr. J. L. Conard for defendant.) Opinion by Reep, V. C., Dee. 6, 1897. 

Estoppel by deed.—On March 1, 1894, the north terminus of N. Y. 
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avenue, in Atlantic City, as an open street, was B. avenue, ranning east 
and west. The owner of the land on the north side of B. avenue, which 
would be included in N. Y. avenue if extended north of B. avenue, and 
also of the land adjoining it on the west on said date, conveyed the latter 
by a deed which described the north line as beginning at a certain point, 
and running eastwardly “to the intended N. Y. avenue line,” and the 
east line as running theace southwardly “along said intended N. Y. ave- 
nue line,” ete. At the time, every one expected that N. Y. avenue 
would be extended north; and both grantor and grantee bargained in 
the beliet that it would be extended along the land sold. Held, that such 
grantor and his privies were estopped from asserting that the grantee 
had no right of way over the land which would be included in N. Y. 
avenue extended. Seibert v. Graff. (Mr. G. A. Bourgeois for com- 
plainant. Messrs. A. Stephany & Son for defendants. Opinion by Rerp, 
V. C., Dee. 1897.) 

Executors—Accounting in Chancery Court—Disposition of Testator’s 
Business— Bill for Directions—Discretionary Action.—1. In a bill filed 
by executors for directions relating to the management of the estate in 
their hands, there cannot be an accounting to date in the court of 
chancery unless all the parties are before the court for the construction 
of the will. 2. A testator directed his executors to settle and dispose ot 
his mercantile business ‘tas speedily as the same can judiciously be done 
after my decease, having always in view the best interest of my estate.” 
The executors tor the best interests of the estate, as they believed, con- 
tinued the business for three years, because no opportunity for a judici- 
ous sale occurred. Then they applied to the chancery court for direct- 
ions as to the continuance of the business, or for a sale, and for a decree 
affirming their conduct of the business to date. Held, that the bill 
would be dismissed, since the application should have been made when 
the executors entered on the trust, and the propriety of their past con- 
duct should not be passed on till the termination of the trust. Tier- 
ney v. Tierney. (Mr. Jobn H. Meeker for complainants. Mr. John 
R. Hardin, for infant defendants.) (Opinion by Emery, V. C., Dec. 20, 
1897.) 

Creditors’ Bill.—Multifariousness—Parties.—1. A creditors’ bill is 
not multifarious because complainant attempts to follow in the one bill 
separate properties and classes of property of the debtor in the hands 
of separate defendants, though the fraudulent transactions alleged in re- 
gard to personality occurred eight or nine years after those relating to 
realestate. 2. Acreditors’ bill against B., U., the debtor, and a life insur- 
ance company and its officers, sought to reach land, personalty, and the 
proceeds of a life policy payable to defendant. The bill charged that 
land held by B. was bought with the debtor’s funds, and that the title 
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was put in his wife’s name, in fraud of creditors, and for the same pur- 
pose was conveyed by her shortly before her death to B. As to the 
personalty and the life insurance money, the bill charged that O., under 
a fraudulent judgment, on which nothing was due, had levied on the 
debtor’s personal property, and was about to sell it in fraud of complain- 
ant. An injunction was prayed, restraining payment of the insurance 
money to Q. or any other person. Held, that B. and O. were properly 
joined as defendants, because their separate titles were connected in their 
operation against complainant’s remedy at law, and also in the relief to 
be administered, since, on decree against both, the land could only be 
sold to pay the balance due after applying the personalty to complainant’s 
claim. 3. The insurance company was a necessary party to the reliet 
prayed by way of reaching the insurance money, as equitable assets, and 
for the purpose of restraining paymentto O. pending the suit. Burne v. 
O'Shaughnessy. (Mr. J. H. Meeker for complainant. Mr. Wm. J. 
Kearns for defendants John O’Shaughnessy and others. Mr. Wm. C. 
Nicoll tor defendant Oury.) Opinion by Emery, V.C., Dee. 20, 1897. 

Wills— Construction — Rights of devisees—Nature of Estate-—1. A will 
direcied that all the testator’s property be sold, and the proceeds invested 
by the executors and trustees, and that one-third of the income there- 
from be paid to the widow of the testator during her life, as often as 
semi-annually, the remainder of the income to be paid to testator’s child- 
ren during life, in fixed but unequal proportions. Then tollowed the 
following paragraph : “In the event of death of my wife, the income here- 
in given to her is thereafter to be payable to my children, respectively, 
pro rata; and, in case of the death of any child leaving issue, such pro- 
portion of the capital or corpus of my estate as was represented by the 
income to which such child shall have been entitled hereunder at the 
time of his or her death shall go and be paid to such issue in equal shares, 
if more than one; but, in case any child shall die without issue, then his 
or her share of such income shall be paid ratably to my surviving chil- 
dren.” Held, first, that by the use of the words ‘‘pro rata” the testator 
meant that the income which the widow was to receive during life was 
ipon her death to be paid to the children in the same proportions as the 
income given to them immediately upon testator’s death; second, that 
the gift of the use of the income is to be regarded as equivalent to a gift 
of the use of the corpus; third, that the children of the testator took ¢ 
life estate only in the income, both in that which was to be paid to them 
after the widow’s death as well as in that which was to be paid to them 
atter the death ot the testator. 2. The income to be paid to the widow 
during life is to be regarded as interest, and not as an annuity, and such 
part of said income as acerued after the last payment until her death be- 
longs to her estate. 3. The trustees are directed, in case of the marriage 
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of a child, to pay to such child a marriage portion; and in case any son 
should engage in any business or profession, with the approbation of the 
executors, to pay to such son one-half of the corpus of the share of such 
child, in either of which events the income of such child is to be corre 
spondingly reduced. Held, that a child takes an absolute, and not a 
life, estate in a portion paid under these provisions. Brombacher v. 
Berking. (Mr. Joseph P. Osborne, for complainants.) Opinion by 
Reep, V. C., Dec. 238, 1897. 

Chattel mortgages— Recordation—F raudulent conveyances—Billto Fore- 
close—Pleading.—1. Where, in a suit to foreclose a chattel mortgage, 
the answer does not set up the defense that the mortgage was not record- 
ed immediately, as required by 2 Gen. St. p. 2113, a decree cannot be 
made holding the mortgage invalid on such ground. 2. A mortgage can 
be declared fraudulent against creditors, on a bill to foreclose, only when 
the creditors raise that issue in their answer. MacFarlane v. Richard- 
son. (Mr. James Benny, forcomplainant. Mr. James B. Vredenburgh, 
for defendant Richardson. Mr. John Garrick and Mr. Hughes, for de- 
fendants Gerli and others.) Opinion by Emery, V. C., Dee. 27, 1897. 

Application of payments—A pportionment by court—Burden of proof.— 
1. Where no definite direction is given by a debtor to apply a balance 
of account in the hands of a creditor to any one or more of several debts 
due the creditor, the latter may make the application. 2. In making it, 
he may not, without the debtor’s direction, appropriate it tothe payment 
of a debt of his debtor which he does not hold. 3. If the creditor applies 
it generally, the court will recognize his appropriation so far as he had 
power to make it, and wili apportion it ratably towards the payment of 
all the debts of the debtor which the creditor held, to which he applied 
it generally, where such apportionment accords with equitable principles. 
4. When a subsequent lien creditor or holder of lands claims that a 
credit has been applied in satisfaction of a precedent lien, the burden is 
upon the party who alleges the application to prove it. Turner v. Hill. 
(Mr. Joseph M. Roseberry for complainant. Mr. L. De Witt Taylor 
for defendant Frome. Mr. William H. Morrow for defendant Amelia 
Clayton.) Opinion by Grey, V. C., Jan. 3, 1898. 

Deeds— Resulting trust—Purol evidence—Accounting—Costs.—1. The 
fact that a deed, absolute on its surface, was made only as a security for 
a loan, may be shown by parol, and the deed will be regarded as a mort- 
gage, from which the real owner of the property may redeem. 2. When 
the grantee in a deed absolute on its face, but which is he'd by him as 
security for a loan advanced to another tor the purchase of the land de- 
scribed in the deed, sells the land, without notice to the equitable owner 
he wili be made to aecount to the equitable owner for the 
net cash value of the property at the time of the sale, with’ in- 
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terest fromdate of sale, against which he should be allowed credit for the 
amount due to him for the principal and interest of his advances at the 
time of the sale, with interest thereon from that time. 3. In an action 
brought by the equitable owner of land against the legal owner, who had 
sold the land, and applied the proceeds to his own use, where it appeared 
that the legal owner of the the land had a lien thereon for moneys ad- 
vanced to the equitable owner, which the latter had failed to pay, no 
costs will be awarded to either party. Vanderhovenv. Romaine. (Mr. 
Isaac N. Miller for complainant. Mr. DeWitt C. Bolton, for defendant 
Healey. Mr. Frank Van Cleve, for defendants Romaine and Evans.) 
Opinion by McGitt, C., Jan. 5, 1898. 

Purchase-money mortgage—F oreclosure— Damages.—If the mortgagee 
foreclose a purchase-money mortgage against the mortgagor, and the 
mortgagor shows that the covenant against incumbrances has been brok- 
en in such manner as to give hima claim to substantial damages, he may 
reduce the mortgagee’s demand to the extent of those damages. Kuh- 
nen v. Parker. (Mr. Craig A. Marsh for complainant. Mr. W. 8S. An- 
gleman for defendants.) Opinion by Srevess, V. C., Nov. 1, 1897. 

Loan associations—Insolvency— Borrowing member— Relation— Mort- 
gaged property—Basis for redemption.—1. Where the insolvency of a 
loan association makes it impossible for a borrowing member to continue 
the payments of interest and premium till value of the stock equals the 
loan, the parties are remitted to the position of ordinary lender and bor- 
rower. 2. As the basis on which a borrowing member will be allowed 
to redeem mortgaged premises from an insolvent loan association, he will 
be charged with the money actually received, with interest thereon to 
the time of the insolvency, and be credited with the interest paid on the 
amount received and the premium, and with interest calculated on the 
installments of interest paid on account of the premium from the time of 
each payment. Moran v. Gray. (Messrs. Shafer & Miller for complain- 
ant. Mr. Howard W. Hayes for defendant.) Opinion by REE, V. C., 
Nov. 1, 1897. 

Receiver of foreign corporation. —Authority of domiciliary receiver— Re- 
tention of assets. —1. Whether, after a foreign corporation doing business 
in this state bas passed into the hands of a receiver in the state of its 
domicile, a receiver will be appointed in this state. and, if so, whether 
the domiciliary receiver will be appointed here, will depend upon the 
volume and kind of business done in this state, and whether any special 
interest of the creditors or citizens in this state is likely to be involved 
in the settlement of the insolvent affairs. 2. The receiver in this state 
is amenable alone to the direction of this court, and not to the direction 
of the domiciliary receiver. 3. The securities deposited by a toreign 
building and loan association with the secretary of state as a condition 
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upon which it is permitted to do business in this state will be controlled 
by this court, so as to secure the payment of the amounts awarded to 
shareholders in this state upon final distribution of the assets of such in- 
solvent corporation. Irwin y. Granite State Provident Ass’n. (Mr. 
Cortlandt Parker for Taggert, assignee. Mr. Howard W. Hayes for 
Gray, receiver.) Opinion by Rerp, V. C., Nov. 5, 1897. 
Partnership—Firm and individual property—Evidence.—Title to land 
was taken in the individual names. of two partners. One advanced all 





the cash used in the purchase, and the other’s interest was mortgaged to 
him to secure one-half the sum so advanced. There were no entries re- 
garding the land on the partnership books, nor was any use made of the 
land in the business, though money was advanced by the firm from time 
to time to pay for improvements thereon. The husband of one of the 
partners, who managed all the business for her, had made statements 
tending to show that the land was partnership property, and that the 
other partner would recoup losses incurred in the business from the sale 
of the land. Held, the land was not part of the assets of the partnership. 
Harris v. De Raisnes. (Mr. Austin Van Gieson and Mr. James M. 
Trimble for complainant. Messrs. Skinner & Teneyck for defendants.) 
(pinion by Reep, V. C., Nov. 4, 1897. 

Mortgages—Usurious loan — Defense by purchaser—Pleading—lIrregu- 
lar fling.—1. A mortgage was tainted with usury, where the officer of 
the corporation to whom it was given, who consummated the loan, de- 
ducted a certain sum from the sum for which such mortgage was given, 
as such act of the officer must be imputed to the corporation whom he 
represented in such transaction. 2. A subsequent purchaser of mort- 
gaged property was not estopped from interposing the defense of usury 
on the theory that the full amount of the mortgage was deducted from 
the consideration paid for such property, where it did not appear that the 
conveyance was made subject to the incumbrance of such mortgage. 3. 
An objection that the answer was not filed in time was unavailable where 
no motion was made to strike it out as irregularly filed. Camden Fire 
Ins. Co. v. Reed. (Mr. John Harned for complainant. Mr. Norman 
Grey for defendants.) Opinion by Rrep, V. C., Nov. 8, 1897. 
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(Abstracts of Recent Opinions.) 


Action for services —Incompetency as a defense—Rebuttal evidence.— 
Where the detense to a suit by an artisan for breach of a contract of em- 
ployment is the incompetency of the plaintitf, rebutting proof need not 
be limited to work done for the defendant. State Continental Match Co., 
v. Swett. (Mr. H. Kettell, for plaintiff. Mr. W. W. Watson, for de- 
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fendant.) Argued before Van Syckel, Dixon and Collins, JJ. Opinion 
by Cottiixs, J., Dee. 10, 1897. 

Constitutional law— Delegation of legislative power— Municipal corpor- 
ations—Boroughs—Election to adopt borough act.—1. The act entitled 
‘An act relating to boroughs and borough commissions,” approved April 
21, 1896 (Laws 1896, p 339), is a valid exercise of legislative power, 
and not within constitutional prohibitions. 2. Municipalities which by 
that act were created boroughs, and brought within the provisions of the 
act forthe formation of borough governments, approved April 5, 1878, 
are properly characterized as boroughs organized under that act. 3. 
Such a borough may take advantage of the supplement to the last-men- 
tioned act, approved March 14, 1893 (1 Gen. St., p. 204), and hold an 
election to determine whether to adopt the provisions ot that act or not. 
4. Beverly v. Waln, 30 Atl. 545, 57 N. J. Law 143, distinguished. 
State Kennedy v. Borough of Belmar. (Mr. E. A. Armstrong for prose- 
cutor. Mr. Halstead H. Wainwright for defendant.) Argued before 
Depue,Gummere, and Magie, JJ. Opinion by Maat, J., Nov. 8, 1897. 

Municipal corporations— Ordinaneces— Validity—Police power—Pro- 
tection of shade trees —Grant to street railroad company.—1. An ordinance 
of the township of East Orange, in the county of Essex, adopted by the 
township committee of that township, entitled ‘‘An ordinance to regulate 
the running of electric wires in the township of East Orange,” which 
provides ‘that no person shall trim, cut, or break any tree, limb, or 
twig thereof, standing upon a public street or highway of the township, 
without first obtaining permission of the township committee or their au- 
thorized agent.” and providing for the imposition of a penalty of $25 for 
a violation of such provision of such ordinance, is a valid and reasonable 
exercise of the police powers vested in a municipality, under the statutes 
P, L. 1867, p. 124, P. L. 1873, p. 324, which authorize the township 
committee to provide by ordinance for the regulation of the use of the 
publie streets, and “to direct and regulate the planting, rearing, trim- 
ming, and preserving of shade trees in the streets and public places of 
said township; and to authorize or prohibit the removal or destruction 
ot said trees and to restrain and punish persons injuring or defacing the 
same.” 2. Permission by an ordinance, or agreement with the town- 
ship authorities, to an electric street railway company to operate its car 
through the streets, is not a grant, ipso facto, of the right of the town- 
ship to the trees standing in such street, nor does it divest the properly 
constituted municipal authorities of the reasonable control over such trees 
as a part of the street, and a reasonable regulation or ordinance control- 
ling the company in the use of such trees in the operation of the street 
railway will be upheld as an exercise of the police power of the town- 
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ship. 3. The ordinance in question is a reasonable exercise of such 
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police power. State Consolidated Traction Co. v. Township of East Or- 
ange. State, Slockbower v. Same. State, Holland v. Same. (Mr. 
Spencer Weart and Mr. Jarvis M. Atkinson for prosecutors. Mr. Phile- 
mon Woodruff for defendants.) Argued before Garrison and Lippincott, 
JJ. Opinion by Liprtxcott, J., Nov. 10, 1897. 

Partition fences— Ownership of materials—Adjudication of township 
committee—Powers.—1. The division of a fence on the boundary line 
between two owners of land in accordance with the provisions of the 
tourth section of the act of the legislature relating to fences and bound- 
ary lines (2 Gen. St., p. 1461), does not in any respect change the own- 
ership ot any of the materials of which the fence theretofore has been 
composed. 2. The adjudication of the township committee must be, 
having regard to the quantity of fencing and the conveniences of fencing, 
that an equal division shall he allotted to each owner, in such manner 
that each owner shall take an equal share of such fence, to make or amend 
and maintain thereafter at his own expense, and so that it shall be known 
to each owner which part thereof is his own for the purpose of making 
or amending and maintaining ; and the township committee can exercise 
no further or other powers, and cannot, by such adjudication of division 
or otherwise, award any damages or money values to be paid either own- 
er in order to equalize such division. State, Titman v. Smith. (Mr. L. 
De Witt H. Taylor and Mr. Joseph M. Roseberry for prosecutrix. Mr. 
Henry 8. Harris for defendant.) Argued before Garrison and Lippin- 
cott, JJ. Opinion by Lippincott, J.. Nov. 10, 1897. 

Beneficial associations— Reinstatement of member—Mandamus.—1. 1n 
order that a mandamus issue, the right of the relator to have the thing 
required to be done must be clear, and it must be determined that no 
other adequate remedy exists. 2. Where an exempt fireman claims to 
he entitled to reliet from the Firemen’s Relief Association, and his claim 
has been adjudicated upon by the trustees of such association, the oft- 
cers in whom by statute the jurisdiction is vested to consider the: mat- 
ter, and the claim denied, no remedy exists by mandamus to revise such 
determination, and it is not the office of such a writ to direct and com- 
mand a further or other consideration and adjudication in his favor. 3. 
Where one, as an exempt fireman, seeks a mandamus to restore him to 
the roll or list of members of a fire relief association, he must show that 
the roll or list originally contained his name, and that he has been drop- 
ped from the roll or list, or that he has been expelled from the member- 
ship of such association. Where no roll ever existed, or he has not, by 
some action of the association, been dropped from such roll, or bas not 
been expelled, he is not entitled to a mandamus to restore his name to 
the roll, or restore him to such membership. Quere: Where an ex- 
empt fireman, as a member of the Firemen’s Relief Association, is enti- 
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tled to relief, is not his remedy by action at law for such dues or relief 
as he may be entitled to receive, and of which he has been illegally de- 
prived? State ex rel. Vannatta v. Smith et al. (Mr. Oscar Jeffery for 
relator. Mr. William A. Stryker for defendants.) Argued before Gar- 
rison and Lippincott, JJ. Opinion by Lippincott, J., Nov. 10, 1897. 

Carriers—Negligence—Driver of Stagecoach.—The driver of a stage- 
coach should, before commencing his journey, ascertain that the passen- 
gers are seated; but in his journey over ordinary streets and highways, 
where frequent or occasional necessary stoppages are made because of 
crowds, parades, or the like, or because of the use of the street or high- 
way by others of the public, he is not bound, before he starts again, to 
give notice to the passengers that he is about to do so, or to ascertain, 
in the care required of him, whether the passengers remain seated as 
before the stoppage was made. In the commencement of the journey, 
as soon as the passenger has entered and taken his seat, the coach may 
start, and continue its journey to the end, with such temporary stop- 
pages as are necessary, without notice to the passenger. The driver 
has the right to assume that the passengers will remain seated in the 
position assigned to them or which they accepted at the commencement 
of the journey. Haile v. Clayton & Hoff Co. (Mr. Edward Kenny for 
plaintiffs. Mr. Frank M. Bradner for defendant.) Argued before (late) 
Beasley, C. J., and Magie, Garrison and Lippincott, JJ. Opinion 
by Lippincott, J., Nov., 12, 1897. 

Place of taxation—Collector—Tax warrants—Levy.—1. Under the act 
of March 1, 1888 (3 Gen. St. p. 3425), and section 6 of the act of March 
19, 1891 (3 Gen. St., p. 3345), a tax for personal property may be levied 
against a person at his residence, and another tax may be assessed 
against him for tangible personal property used by him in connection 
with his business at the place where his business is carried on, although 
the place of business and the residence are in the same taxing district. 
2. In Jersey City the city collector is “‘ the officer for the collection of 
taxes,” within the meaning of the act of February 26, 1895 (3 Gen. St. 
p. 3451). 3. Tax warrants may be executed on goods and chattels 
other than those for which the tax was assessed. State, Mullins v. 
Mayor, ete., of city of Jersey City. «Mr. J. B. Vredenburgh for prose- 
cutors.) Argued before Van Syckel, Collins and Dixon, JJ. Opinion 
by Dixon, J., Nov. 12, 1897. 

Taxable property—Canceled mortgage—Erroneous taxation — Remedy. 
—l. Where the owner of a farm, who was a mortgagor, conveyed the 
same in fee simple to the mortgagee, and the owner of the mortgage, as 
mortgagee, discharged the bond, and surrendered the mortgage for can- 
cellation in good faith, as the consideration of the conveyance, and the 
mortgage was canceled and discharged of record, the mortgage is no 
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longer a ratable of personal property for the purpose of taxation, and 
cannot be included by the assessor in the list of ratables of property 
belonging to the former owner thereof, although it be that at the time of 
the assessment he remains the owner of the farm covered by the mort- 
gage. 2. Certiorari is a proper remedy for relief where the property 
assessed for the purpose of taxation has no existence whatever ; and it 
is within the discretion of the ceurt to grant such relief, although no 
appeal has been made by the person assessed for such property to the 
commissioners of appeal of the township wherein such assessment has 
been made. State, Earles v. Ramsey, Township Collector. (Messrs. 
Fluck & Parker for prosecution. MrH. L. Stout for defendant.)  Ar- 
gued before Garrison and Lippincott, JJ. Opinion by Lippixcort, J., 
November 20, 1897. 

Municipal corporations—Opening and widening of streets—Maps by 
city surveyor—Assessment of benefits.—1. The fifty-eighth section ot the 
charter of the city of Bayonne provides that when an ordinance for the 
opening, extending, or widening ot any street or avenue is introduced 
inco the board ot councilmen, it shall, before its passage, ‘‘be referred to 
the commissioners of assessment, and a city surveyor not interested in 
such improvement who shall thereupon make a map of such 
improvement showing the real estate to be taken therefor, and all 
the property which in the judgment of said commissioners will be bene- 
fited thereby. Held, that this provision does not prohibit the city sur- 
veyor trom preparing such maps and doing such surveying and engineer- 
ing work as may be necessary to enable the commissioners of assessment 
to make their final assessment of benefits tor a street improvement. 
Held, further, that the provision referred to applies only in those cases 
in which the improvement for which the assessment is made consists in 
the opening, extending, or widening of a street, and not otherwise. 2. 
An assessment for benefits will not be disturbed on account of the failure 
of the commissioners to assess all the property benetited by the improve- 
ment, unless it is made to appear that such failure has operated to injure 
the party complaining thereof, by imposing on his lands an assessment 
greater than they would otherwise have been called upon to bear. State, 
Humphreys v. Mayor, ete., ot city of Bayonne. (Messrs. Van Buskirk 
& Parker for prosecutors. Mr. Thomas IF. Noonan, Jr., for defendants.) 
Argued before Garrison and Gummere, JJ. Opinion by GumMMeRrg, J., 
Nov. 22, 1897. 

Sudge—Orders in chambers—Review by court.—1. Orders made by a 
single jadge at chambers, even though made under the express authority 
of a statute, are generally subject to review by the court itself. 2. But 
such orders, made in matters of discretion, not involving the substan- 
tial rights of parties, will not generally be reviewed by the court. 
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3. The court will not review an order made by a single judge refusing 


to strike out a plea as frivolous. 
J. Crandall for the motion. 


before Van Syckel, Collins and Dixon, JJ. 


22, 1897. 
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November 


em 


Key v. Paul (two cases), 
Mr. David O. Watkins opposed.) 


(Mr. John 
Argued 
Opinion by Dixon, J., 
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N. J. SUPREME COURT EXAMINA-S , 
TIONS. 


FEBRUARY TERM, 1898. 
Counselors’ Questions, 
By whom are the by-laws of a corporation 
Are they valid, if in restraint of 
May a New Jersey corporation hold 


made? 
trade ? 
a meeting outside of this state ? 

Out of what funds are corporation divi- 
dends payable? What is the liability of 
directors under whose administration divi- 


dends are illegally paid ? 

What is a limited partnership? 
it formed in this state? What is the lia- 
bility of special and general partners ina 
limited partnership ? 

A and Bare not partners in fact, but B 
held himself out as a partner of A, which 
was unknown to C when he sold goods to A 
A turns out to be insolvent. C 
then discovers that B had held himself out 


How is 





on credit. 


as a partner, and sues A and B as copartners. 
Is B liable to C? Give reasons. 

A, Band Care partners. Real estate is 
purchased for and appropriated to the part- 
nership purposes and is paid for out of part- 
nership funds, but the title thereto is taken 
in the name of C._ B dies intestate during 
the partnership, leaving a widow and one 
child him surviving. State the rule gov- 
erning the transaction. What are the rights 
of the widow and child? 

Explain the meaning and scope of the 
common-law rule that a freehold could not 
be created to commence in the future, and 
state the modification of the rule which was 
effected by the statute of uses. 

Distinguish between fees upon condition, 
fees upon limitation and conditional limita- 
tions. 

To what extent, by the statute of frauds, 
is a writing required in the creation of a 
trust? May trusts arise in any other way ? 





What leases must, under the statute of 
frauds, be in writing? What is the effect 
upon leases in case of the partial or total 
destruction of the demised premises during 
the term of the letting ? 

What is dower? In what lands may a 
widow have dower? How does she secure 
it? Whatare her rights until it is secured ? 

What words in a deed are necessary to 
create a fee? What in wills? 

Define waste. What is the remedy to 
prevent it? 

Define fixtures. If one gets out fencing 
stuff on his farm to be used elsewhere than 
upon the farm on which it is cut and is ly- 
ing, then sells the farm, would the fencing 
stuff pass with the freehold? What is the 


| rule if the fencing stuff be cut to be used 
| upon the farm? 


What right has the proprietor of lands 
on the banks of a river to the use of the 
water that flows in the stream adjacent to 
his land ? 

Distinguish between an executory devise 
and a contingent remainder at common law. 

What maxim? State and define 
some maxims of equity. 

What is subrogation? Give an example. 

What is specific performance in equity ? 
State s me lea ling rules as to what contracts 
may be so enforced, especially as to their 
certainty or uncertainty and their moral 
quality. 

What is the writ of mandamus? Of how 
many kinds? Whence does it issue ? 

What is the purpose of quo warranto? 
Outline the procedure. 

What is a conditional sale of chattels? 
What is the statute lawin New Jersey with 
respect to the same? 


is a 


Attorneys’ Questions. 
Draw a st:te of demand in an action in: 
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debt in the district court or court for the trial 
of small causes, and describe the proceedings 
in a contested suit up to the time of the 
sale of the defendant’s property under 
execution. 

What jurisdiction has the court of com- 
mon pleas? Is this court a common-law 
court? 

What is the difference betweeen a certior- 
ari and a writ of error? 

Describe the mode of procedure in an un- 
contested foreclosure suit in the circuit 
court ? 

Who was Sir William Blackstone ? 

Of what subjects generally does the in- 
troduction to the first book of Blackstone 
treat ? 

Suppose a man is imprisoned or kept 
against his will imprisoned in a private 
house unlawfully, how would you proceed 
to have him released? State proceedings 
in detail. The judges of what courts have 
jurisdiction in such matter, and where did 
the power to relieve under such circum- 
stances originate ? 

What was treasure-trove? Formerly to 
whom did it belong? Was this the rule of civ. 
il law? Afterwards to whom did it belong? 


A, a married man, dies intestate, leaving 
personal property, what part of such prop- 
erty goes to the wife ? 

What is requisite to making a will legal 
in New Jersey ? 

Is a contract made on Sunday void ? 

Can an executory agreement not under 
seal be rescinded by subsequent parol agree- 
ment ? 

Is a partner liable for the torts of a co- 
partner? 

How is partnership dissolved ? 

Are there any contracts that a married 
woman cannot make in this State, and what 
are they ? 

What is meant by the words quantum 
meruit ? 

How have thestyles of action been changed 
by the rules of the Supreme court ? 

What kind of a plea is the statute of 
Jimitations ? 


In foreclosing a mortgage, must you pro- 
eeed to foreclose the mortgage before suing 
on the bond, or is it otherwise ? 








In an action upon the bond, do you sue 
for the penal sum or the sum mentioned in 
the condition? What is the penal sum? 

What is meant by a dilatory plea? Give 
an example. 

How are prefatory averments alleged 
under our statute? 

State generally the proceedings under 
the Insolvent Debtors’ act. 

Can a party suing or being sued in a rep- 
resentative capacity be a witness? Is there 
any proviso attached to the statute in this 
case ? 

What is meant by the word videlicet ? 

What is hearsay testimony? How are 
dying declarations taken in this state? 

How are confessions divided by Green- 
leaf? 

Suppose you desired the production of a 
paper in the hands of an opposite party, to 
be used at a trial, how would you obtain an 
inspection of the same? 

What does the constitution provide with 
regard to the right of trial by jury ? 

What is an ex post facto law ? 





ADMISSIONS TON. J, BAR, 


The following were admitted as counsel- 
lors and as attorneys at the February term 
of the Supreme court : 

CouNSELLORS: Edwin G. Adams, Chas. 
G. Babcock, James M. Chapman, Raymond 
R. Donges, Edward D. Duffield, James H. 
Fithian, Isaac F. Goldenhorn, R. Arthur 
Heller, David Key, Jr., Nevin J. Loos, 
James W. Miller, John Wahl Queen, Fred- 
erick Scharringhausen, Robert S. Schiller, 
Edgar J. Tamblyn, Leonard A. Wimmer, 
Freeman Woodbridge. 

ATTORNEYs: J. Bayard Kirkpatrick, 
Newark; Pierre P. Garven, Bayonne; 
Claude S. Beckwith, Paterson; Alonzo 
Church. Newark; Lewis T. Bryant, Atlan- 
tic City; C. E. Anderson, Elizabeth; Abe 
J. David, Elizabeth; Lewis A. Allen, Pas- 
saic ; Samuel F, Eldridge, Cape May ; Mary 
E. Alward, Elizabeth; William B. Knight, 
Camden; J. Boyd Avis, Woodbury ; H. H. 
Drake, Elizabeth; Joseph T. Hague, Eliza- 
beth ; Theodore Backes, Trenton ; Philip 
S. Saitta, Leonia; Fordyce E. Suderly 
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Arlington; Edward O’Byrne, Paterson ; 
Frederick W. Stewart, Paterson; Eugene 
Murphy, Jersey City; Robert Ralph Wher- 
ry, Red Bank; Francis P. McManus, Jersey 
Cit, ; Alonzo W. Letts, Hoboken; Lowndes 
A. Smith, New York; Schuyler C. Van 
Cleef, New Brunswick; W. L. Rockwell, 
Plainfield; Alfred Keane Moe, Jersey City ; 
Henry H. Rust, Passaic; Frank Koch, 
Rutherford; Edgar M. Tilt, Paterson; 
Lawrence A. Sullivan, Paterson; Barton 
M. Walker, Paterson; Traverse A. Sprag- 
gins, Jersey City. 


PRESENTATION TO THE ATTOR- 
NEY-GENERAL, 





Atthe Waldorf-Astoria, New York City, 
Saturday evening, Feb 1, various officials 
of New Jersey gave Attorney-General 
Griggs a silver dinner service as a token of 
esteem. There were 26 pieces in all. They 
were manufactured specially for the pre- 
sentation, and each piece has the initials 
The style of 
the design is Colonial, and was selected 
with regard to the Attorney-General’s home 
at Paterson, which is Colonial in archi- 
tecture, and in interior decoration. The 
total cost of the service is not publicly 
stated, but it was estimated to be about 
$2,000, by an expert. 


“J. W.G.” in monogram. 


THE PORTRAIT, 





We present this month the portrait of 
Judge James M. Van Valen, of Hackensack, 
a descendant of one of the early Dutch set- 
tlers of New York city. He was born at 
Teaneck, Bergen county, July 21, 1842. 
When nineteen years of age, he enlisted in 
Company I, 22nd N. J. Volunteers, and 
served ten months in the army of the Po- 
tomac. Subsequently he engaged in the 
book trade in New York city; taught school 
in Bergen county for several years; read 
law with the late Garret Ackerman, of 
Hackensack; was admitted as attorney, No- 
vember, 1875, entering into partnership with 
his preceptor, which continued until the 
latter’s death in 1886. He was made coun- 
selor November, 1878. Governor Green, 
and subsequently Governor Werts, ap- 
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pointed him law judge of Bergen county, 
so that he has held the office from 1888 to 
date. He has been active in the State Na- 
tional Guard, and holds the rank of Brevet 
Brigadier-General. In polities he has been 
a Democrat. He is also active in the 
church and enjoys the esteem of all who 
know him. 





STATE NOTES. 





Mr. William Nelson, of Paterson, secre- 
tary ofthe N. J. Historical Society, recently 
published in the “New York Press” a com- 
munication giving a review of the appoint- 
ments of Jerseymen to Presidential cabinets. 
He states that Attorney-General Griggs is 
the fifth Jersey man relected for a cabinet po- 
sition. 

Mr. J. Holmes Birdsall, of Toms River, has 
gone to Colorado Springs, Colorado, to spend 
the winter and early spring months for the 
benefit of his health. 

Mr. William Smith, of Newton, who was 
admitted to the New Jersey bar at June 
term, 1878,but never practiced his profes- 
sion, died at Newton Dec. 23. He had been 
postmaster of Newton, also U. 8S. Express 
Company agent, and also chairman of the Re- 
pnblican county executive committee. At 
the time of his death he was acting as the 
general agent of the Mutual Life Insurance 
Company at Paterson. 


AS TO BUILDING CONTRACTS, 





The Central Law Journal of January 21 
published quite a lengthy note to Welch v. 
Hubschmitt Building and Woodworking 
Co., in which the opinion was filed in the 
Supreme court November 8, 1897, the note 
being headed ‘‘ Recent decisions involving 
conditions in building contracts as to archi- 
tects’ certificates”. 


CORRECTION IN NAME, 





In our December issue, among the attor- 
neys admitted to the New Jersey bar by the 
Supreme court, we printed one name as Jo- 
seph L. Weilly. It should have been Joseph 
J. Kelly, of Hoboken. 
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JUDGE LOST HIS TEMPER. 


A Washington lawyer recently appeared 
as counsel in a case before a justice of the 
peace, and found it necessary to make fre- 
quent objections to the evidence the oppos- 
ing counsel was attempting to introsluce. 
The justice looked first annoyed and then 
indignant at these frequent interruptions. 
Finally he could contain himself no longer. 
and roared out: “What kind of a lawyer 
are you, anyway?” ‘‘l ama patent lawyer,” 
replied the attorney with dignity. “ Well,” 
retorted the justice scornfully, “when the 
patent expires you will havea hard time 
getting it renewed. Go on with the case!” 





BOOK NOTICES. 


AMERICAN NEGLIGENCE Reports, Current 
series. All the Current Negligence Cases 
decided in the Federal Courts of the 
United States, the Courts of Last Resort 
of all the States and Territories and Se- 
lections from the Intermediate Courts, to- 
gether with Notes of English Cases and 
Annotations. Edited by John M. Gard- 
ner of ‘he New York Bar. Vol. 1. 
Remick & Schilling, New York. 1897. 
This is the first volume of the current 

series of American Negligence Reports. It 

is another step which reduces materially the 
labor of the practicing lawyer. The volume 
before us contains only cases decided during 
the year 1897, and embraces the rey orts of 
all actions arising out of the negligence of 
carriers of freight, carriers of passengers, 
master and servant, municipal corporations, 
railroad corporations, public and private 
corporations, etc., decided during the period 
stated, in a large number of states and terri- 
tories, as well as in the Circuit courts of the 

United States, the Circuit courts of Appeals, 

and the Supreme court of the United States, 

It is the publication in permanent form of 

the advance sheets which are sent to sub- 

scribers from time to time free of cost. 

The decisions of the courts are not only re- 

ported but foot notes are added in many in- 

stances, in which the cases cited by the court 
or which were otherwise brought up at the 
argument are given. These form a valua- 
ble index to the law point. A valuable ad- 





dition to the book is a table of cases classi- 
fied. This table contains the cases reported, 
arranged according to the causes of action 


' and the injuries sustained, so far as the facts 


are disclosed. Thus, for instance, in an 
altercation between a passenger and the 
conductor, where the passenger uses abusive 
language, the case is classified under the 
heading “Abusive Language.” Among other 
headings may be found Alighting from Cable 
Car in motion, ete., Alighting with incum- 
brances, etc., Ankle injured, Arm injured, 
Assisting Brakeman, Back injured, Bicycle 
rider injured, Bicycler’s Stop, Boarding 
street car in motion, etc., Cows injured, De- 
fective sidewalk, Derailment of train, Elec- 
tric shock. Horse frightened, Intoxication, 
Mental suffering, etc. The table of cases 
classified is followed by an index, which of 
itself is a thorough digest of the cases re- 
ported inthe volume. ‘This series of reports 
is of great value and will be especially ap- 
preciated by that part of the profession, as 
well as the courts, engaged in the trial and 
adjustment of cases arising out of torts. 


HistoricAL HANDBOOK OF NEW JERSEY, 
containing leading important events in its 
history, from 1606 to 1898, 292 years; be- 
sides thousands of curious, quaint and 
useful items,etc. Price$1.00 Published 
by M. U. Spaulding, Box 162, Columbus, 
Ohio. 


This is a curious little book of 224 pages. 
How the author came to prepare or publish 
it he does not state. Aftergiving the lead- 
ing events of New Jersey chronologically 
from 1609 to 1897 (which take up 47 pages), 
there are a series of more than a thousand 
questions to which answers are given, and 
all relating to New Jersey events. Some 
are as curious as possible. There is a brief 
index. Asan example of questions which ex- 
hibit great contrariety of subjects, we quote 
two: “Where was calico first printed in 
New Jersey? In 1794, at Paterson.” 
“When did Queen Victoria congratulate ex - 
President Cleveland on the birth of a boy 
and the Alumni of Princeton assign Grover 
Jr. to the ball game of 1916? Oct. 30, 1897.” 
The work is likely to find its way into many 
libraries if only as a curiosity, but it also 
has historical value. 
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